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PreHmittarv Statement

SBSAC, Inc. ("SBSAC"}, pursuant to $251.55(a) ot the rules, 37 CPR, hereby petitions

the Librarian of Congress to modify the determination of the Copyright Arbitratiott Royalty Panel

in this proceeding, filed with the Copyright Office on July 22, les. SHSAC's petition seeks

modification of a single statement in footnote 10 on page 6 of the Panel's Report in which the

Panel, improperly in SHSAC's view; puqorted to i~e a finding with respect to the percentage

nf PAR "s music tise from the SESAC

repeal)ry.'ootnote

10 prqvides in its entirety: "Collectively, ASCAP and BMI represent the vast majority of
songwriters, composers. snd publishers whose copyrighted musical woxits axe perfonued by public Bleadcasters. Fhe
repertory nf the thiniperforming rights organisation, $8$AC, not a party to this proceeNng. compntes o+ about
one-halfofonepercent trl'p85's music use. VY;L2. cfflAFFE 8, n.2. Indeed, the impressive ssuket share enjoyed by
ASCAP and BMI have subjected each to antitrust scrutiny resulting in fedead consent decrees governing certain
aspectS of their Operations and the creattun Of a "rate court". See e.g., U.S. v. ASCstp, 19S9 [sic]-$i Trade Cas.
{CCH) $62,59S {S.D.N,Y. 1950); U.S, v. BN'1, 1966 Trade Gas. {CCH) $71,378 {Dec. 29, 1996) {emphasis
supplied)." SHSAC petitions herein for modificatenof only a portion of the tdgblighted statetnent — see Cuuclusiau,
itrj'ra.



1

SERAC rerpectA]]1y aiihmits that. the statem»crit hy the Panel in footriote 1A regardimp

5FSAC's music share on Public Broadcasting should b- strickeri frutn any Report imaUy adopted

by the Librarian for the following important reasons:

(i) Approving such a purported finding would represent a fu'ndamentai deprivation of the

due process riglits of SESAC as a settling party in this proceeding. The statement in footnote 10

leaves the un'rranted impression that the pa@el; deteimincd what ~vouch have beert the central

con'estedfact af issue in any proceeding between SZ&lC and MS, had SZSAC's claiia. not been
l

settled, Yet the issues between KFSAC and. PBS were settled and„having settled its claim, SFSAC

was not present before the CARP and was therefore unable to submit evMence pertinent to, or to

cross-exarnme the basis for, such a purported finding. (Point I, inPa)

(ii) The Panel's purported finding was insufficiently supported in the record., inter alia,

because SBSAC's absence from the proceeding in the context of'ts confidential settlement

rendered the record materially incomplete. SESAC was not present to submit evidence to the

CARP with respect to the issues t'hat had been settled as between. SESAC and P98, Nor,. unlike

the non-settling parties who were present before the CARP„did SESAC have access to, or

occasion to review, to cross-examine, to challen 'e or to undertake to rebut those submissions that

the Panel deemed central to its music share findings with respect to the non-settling y".~ies."

'ot only does SBSAC believe that the Panel"s statement regarding SBSAC was insufficiently supported

in the record, but SESAC firmly believes that the Panel's finding was incorrect in tinderstatlng SESAC's utasic use

by Public Broadcasting, Accordingly, if SBSAC had chosen to litigate with PBS rather than to settle its claims,

SESAC would most certainly have contested the testiniony of PBS's expert with respect to SFSAC's music use based

on various indicia not present or cross-examined in the record due to the SBSAC's absence from the proceed before



(Poiat H, i~a)

{iii} Ln any event, iii the circumstances. the Panel's reference to SBSAC's alleged music

shat@ was irrelevant and unnecessary to its determination of the disputed claims of the non-settling

parties — as the Panel itself ultimately and expressly concluded. (Point IH, lnfrtt)

(iv) Finally, approving such a purported finding in the Panel's Report would severely

prejudice SESAC, and would deter other parties in future CARP proceedings from entering into

partial seitleruenta wherever there was any possibility that the settinig party might be prejudiced

by its absence from the unsettled aspects of the pgoceeHng. (Point Dt', infl.a)

&SAC's Particination as a Partv in this and Prior Coovrieht Glace Pr'oceedinas and Its Sta~
as a Party to Be Heard With Respect to this Petition to Modifv the Panel's Qrder

As one of the three U.S. performing rights organizations, SKSAC has historically

participated in all compulsory license proceedings with respect to music performing rights in the

Copyright OfQce, before the Copyright Royalty Tribunal and. most recently before tile CARPs.

speci6cally, beginning Jtuiuary 1, ].978. pursuant to Section 118 of'he 1976 Copyright Act,

SESAC has participated in every previous unrtpulsoty license proceeding involving non-

commercial educational broadcasting. See 1992 Adiusttnent ~e PubHc Smadcaatina Rovaltv

Rates and Terms, Docket No. CRT 92-2 PBRA (57 FR 60954, December 22, 1992); 1987

the CARP. Of course, in Me petition SHSAC does not and cannot challenae the oorreotnees of the Panel's finding
on the merits for the very reason that it an% be inappropriate and indeed ixapossible for SBSAC to attempt at this
juncture in tho proceeding to reopen the record ln order to fA6f Iho correcrnese of any finding by the Panel. Sor the
same reason, we respectfuHy submit that it was inqyropnate for the Panel to purport to tnahu aud, aa we demonstrate
heroin, it would bc inappropriate for the Librarisn to af6rm, sn unnecessary and unsupported deternnnetion relarding
SSSAC's music use by PubHc Broadcasting uader these circumstances.



Adiustment of the Public Broadcastin~ Rovaltv Rates and Terms, Docket No. CRT 87-4 PBRA

(52 FR 4903,0, December 29, 1987); 1982 Adjustment of Rovaltv Schedule for Use of t ertsin

Convriehted Works inConnecfien with Non-commercial Broadcastine Terms dk Rates of Rovaltv

Pavments, Docket No. CRT 82-2 (47 PR 57923, December 29, 1982); 1978 Adiustment of

Royalty Schedule..for Use of Certain Convriehted Works.in Connection with Non-coininercial

BrosdcastinpKarma k. Rates of Royalty Pavments (4'3 FR 25068, 3'une 8, 1978).

BKSAC becaine a party in aliis pruceeding, having duly and thuely tiled its Notice of Intent

to Participate, pursuant to 37 CPR 251.45(a), on December 12, 1996. Thereafter, SESAC, NPR

and PBS were able to reach a privately-negotiated, confidential settlement and the Copyright

Office was so advised by Notice of Settlement filed on October I, 1997, see 62 PR 63502

(December 1, l997). As a consccpcncc, because its claims bad been settled and entirely resolved,

SESAC did not participate in the just~oncluded CARP, although NPR and PBS did participate due

to their failure to reach voluntary settlements with ASCAP arMi BM.

In similar cimmnMtances, in the 1990 - 1992 Cable Distribution proceeding, the Librarian.

not only considered but granted an application to modify the determination of the CARP,

submitted by parties to tlie proceeding thar, had sealed and therefore did not panicipste in the

CARP. In that yroceeding, tbe settling parties who sought to modify the Panel's determination

argued that they had "a significant interest in the accuracy of the Librarian's final deieanination"

due to "certain factual errors and omissions" in the Panel's ruling. The Librarian accept:d two

of the settling parties'equested modifications, a&Me considering the third in making its final

determioation. See Distribution of 1990. 1991 and 1992 Cable Royaltv Funds, Docket No. 94-9

CARP-CD-90-92 (61 PR 95653, October 28, 1996)(acting upon letter petition of August 2, 1996



submitted by National Public Radio, SESAC, ASCAP and BMI),a

Similarly here, as a settling party to the proceeding SESAC has a significant iriterest in

assuring that the Librariari's final determination not inclrtdc an unnecessary arid prejudicial tirxIUig

regarding sFDAC, unsupported by any record in which SESAC had an opportunity to participate,

In U&is proceeding, consistent with each of.their previous license renewals, SESAC, NPR

and PBS agreed that their vOluntary settletnent with respect tO feeS for the 1998 - 2002 period

would be deenkBd confidential. Pursuant to QQS longstBIKHng past practice, which 'was in accord

with the consistent practice of BMI as well„ the license fees paid by PKS arid NPR to SERA| had

never been publicly revealed and this contidential treatureni was again agreed Upon with reSpect

to the new licetise period.

However, the settlement agreed to between SESAC and PBS ior the most current period

was unlike their settlements for tlM prior periods in one signiflicant respect, because at the titne

SFSAC anti PBS reached agreeBMQt Qn their settlement fol" 1998 - 2002, it was understood that

PBS had been unable, for the firSt time in twenty yearS, tO teach a settlement With ASCAP and

The Librarian's rejection of the petition to modify of Echostsr in the l996 Satellite Rate Adjustment
Proceeding is not inconsistent. In that proceeding the Librarian reasoneri thai s* 'iong as it has filed a Notice ot steat.
to Participate a party to the proceeding has standing to file a petition to nrodify a Panel's report. As the Register there

noted in her recotrnnendstions to the I.ibratisn, .v:e Fi~ai Rnie and Arder in the

, Docket No, 96-3 CARP BRA, Federal Register, Vol, 62, No. 208, SS iS3, n. 14,

"EchoStar lacks stantiing to R1e a petition to modify the paneVs dete~on ..., Section 251.55(a) of the rules, 37

CFR provides that only patsies to the proceeding tnay file petitions to raodify. and makes no provision for nonparlies
Fxbnltw', tbeegh 8 member of, and represented by SBCA, wtLs not a party to this proceeding bae~e it did notpl~

a Notice of latent to Participate as retlnired by the giles See 37 CFR 25lA5(a)." (emphasis sirpplied}



BMI. Accordingly, the settling parties contetnplated that PBS would be required to litigate the

claims and music shares of ASCAP and HMI before the CARP. SESAC was thus appropriately

concerned tlat its interests should not be prejudiced in any procccdings in which it vrould not bc

present.

For thiS reaSOn, in additiOn tO the Standard non-diSCIOSure agreelnent, SPIC and PBS

further agreed that PBS should take all reasonable steps to protect SESAC from involvement in

the CARP, including that PBS wouM not affgrnatively disclose information regarding the SERAC

settlement except if required in rebuttal to the direct testimony of ASCAP or BMI. As discussed

below, PBS subsequently honored its obligation to give SBSAC notice of any effort to introduce
I

the confidential settlement agreement in the CARP. However, PBS did affirmatively put into the

record, through the testnriony of M, expert witness, an allegatioti regarding SHSAC s purported

tnusic share on Public Broadcasting. lt wtu &b'av testirnurty by MS upon, which the Panel expressty

relic in the cAallengedfootnote,

SESAC believes that in affirmatively introducing this testimony PM acted inconsistently

w'th its agreement to use reasonable efforts to shield SESAC frotn involvement in the proceedUIg,

except to the extent unavoidable in order to protect its own interests vis-a-vis ASCAP and BME

in the rebuttal phase of the proceeding." We understand that l'85 disagrees with this

4 It is understood that BMl also introduced certain evidence iu its rebuttal case, not adverted to by the Fanel
in footnote 10, that also addressed the music share issue. As discussed below, the BMI rebuttal testitnony'@as s'so
drawn from the same PBS database as was said to support the direct testitnoay of FBS's expert witness. And because
its claim had been settled, SBSAC likewise had uo opportunity to be heard ou the validity of BMI's conclusions based
on PBS's data, which conclusions were thetuselves has'dly self-evident (see Point'Il, infru).

5 As the proceeding unfolded it is evident that PBS concluded it had no neeti to introduce the SBSAC
settlement in rebutting any submissien by ASCAP or BMI. This coucluaien ia S~mingty confirmed by PAS's
successful undertakir@ to oppose the CARP's April 8 Order for production of the SESAC settlement (see below).



interpretation of the settienmnt agreement. It is not necessary to challenge PM's good. faith in this

regard, nor otherwise to resolve this dispute„however, in order to reach the conclusion that under

all ol'ie cia;uiiistances tlm Fardel's reliance on this affirmative testimony by I'BS was prejudicial

to SSSAC. Por whatever reason that the challenged statement found its way into footnote 10, its

inclusion will effect a substantial injustice unless the Librarian excises the inappropriate and

unwarranted statement from the Panel's Report.

I. Due to RFAAC's Absence from the CARP The Par+1"s.Pumorted Pinon@ m l'ootnote 10
'Renra~eatzm C'lear Violative nf SF%AC's Due Pr(4088 Rights

'I

It is black letter law that a party's hterests'hould not be determined in the abseoce of

notice and an opportunity to participate and to he heard on a finding lintentia)1y adverse to the

party's interests in an action. It is beyond. disputing that the result of this CARP — if die Panel's

Report were left uncorrected by the Librarian — was grumpily what the most fundamental

requirements of due process are designed to avoid. That is, iu SESAC's absence the record of the

CARP was self-evidently left incomplete and SBSAC was given no notice or opportunity to

coriect, complele or chaHenge that record. Yet, SBSAC will have been prejudiced by the adverse,

ex parle finding of a Panel before which it had no opportunity to appear or to be heard subIMluent

to the settlement of SBSAC's claim.

Because of SRSAC's Aileece from the CARP The. Reenltirie Recnrd was Cleariv
Insufficient to Sunuort any Finding Reaardiiiu SHSAC's Music Use on PubHc Broadcastina

It is literally irtipossible for SBSAC to undertake a meaninlf'ul examination of the adequacy



or inadequacy of the record. upon which the Panel purported to base its statetrtent in footnote 10

regarding SERAC's share of music uhw oti Public 3roadcasting. This is because the most pertinent

of tie iecord exhibits are subject in whole or in part, to protective orders and have therefore

been, and continue to be, unavailable to SFSAC which had no occasion to participate in

confidentiality agxeements permiKing access to the protected documents or data exchanged among

the non-settling parties and subsequently introduced into the record before the CARP.'onetheless,

SESAC haa good reason to believe that the PBS database is inaccurate in

various regards with respect to the misidentification of, or. failure to identify, works in the SERAC

repertory. ln fact, during settlement negotiations SESAC brought to PBS's attentioti what SESAC
'I

viewed as significant errors and omissions regarding the SESAC repertory in PBS cue sheets;

However, without access to the PBS database that was utilized in the CARP it is impossible to

lalow whether sucil errors had or had not been corrected. lti aiiy event, once again, we wouM

have assumed such contested issues were rendered moot upon settlement with PBS and they

cannot, of course, be fully exylorei or litigated at this juncture.

The T.ibrarian need not determine, however, nor even undertake to examine, whether the

Panel's purported finding regarding SESAC's music use on Rxblic Broadcasting»vas correct or

incorrect oil the merits, in order to conclude that tlie panel*s statement in footnote 10 was

insufficiently supported in the turd of this proceeding. Pox even a cursory review of the

proceedings before the Panel dcmenszates that in SESAC's absence the record upon which to base

As one notable exempted, in ~its this yetition sasAf". was not even able to seettre access to the totality

of the Direct Testimony of Dr. Aden."aCe, the PBS expert witness whose testUnony was expressly relied on by @e

pxuei h~ its fao~c&te iO statcmcn»»ea~~S SESAC. Moreover, RQSAC has had no @aces~ to the underlying PBS

music»tse databas: upon which the Jaffe m~ony and the BMi rebutted testimony were both based — see below



any finding as to SESAC's share of music on Public Broadcasting was clearly incomplete and

grossly inadequate.

The Panel began its analysis of the xe/ative ASCAP and BMI music shares with the

following most significant observation:

"The parties [i.e., ASCAP, BMI and PBS] devoted considerable
hearing time and effort attacking other parties'usic use analyses.
Meed, each analy'sis is vulnerable to legitimate criticism with
respect to both the methodology employed and the data used. See
gem'.raNy PB PFFCL 57-5$; ASCAP PFPCL,92; BMS PEP'7-$2.
See aLm W.R. 0fJugs (no commonly accepted indicator exists to
quantify use of music or relative spares oK music)." (Panel Report
at 31)'

If the positions of each of the participating, non-settling parties — who as the Panel noted

tuaI "devoted considerable hearing time and effort attacking the other par5es'usic use analyses"

— ~ere recognized by the Panel as being "vulneraMe to legitimate criticism with respect to both

methodology employed and data used," then the most serious question must surily be raised as

to the adequacy of the record before the CARP with respect to SESAC's relative music share. It

is self evident, we respectfully submit, that there cannot possibly be s sound basis which the

Librarian could properly sNrm for the Panel to have purported tu rnatch a definitive finding

regarding the issue of SBSAC's music share on Public Broadcasting — an issue that would

likewise have been vigorously contested by SESAC but for the settlement that had rendered the

issue inoot and therefore {at the very most) incompletely developed in the record.

'There are numerous key aspects of the record that were clearly undeveloped or

inadequately developed because of SESAC's absence trom the proceedings before the CARP.

For example, the Panel relied centrally upon the PBS music data analysis, which the Panel



in the end found to be "the most credible and reliable." Although we cannot know for certain,,

because the data has never been made available to SESAC for any purpose, we take it that this was

the Same databaSe that PI35 had eXpreSSly refuSed tO prOvide tO SI:SAC 'ln GOnnectiOG wit11 itS

voluntary negotiations prior to the CARP proceeding. During those negotiations SESAC sought

to challenge specific inaccuracies in PBS cue sheets and other music use data, but was advised in

no uncertain terms that access to the PBS database would be at the price of litigation if a settlement

could not be achieveti, GsrtaMy it is clear that SBSAC never had an opportunity even to review

— much less to devote "considerable ... time and effort" to attacking or criticizing,— this k'85

data, the cost of which we are advised would have been in the tens if not the hundreds of

thousands of dollars for computer time and expert economic analysis." And 80 the state of the

record with respect to thts pivotal tiztsbase nn which the Panel ultitnateiy relied was clearly

suspect, at least with respect to its application to SESAC as a settling party thai never had an

opportunity to examine or undertake to rebut the database.

Rclatedly„ the Panel, may also have considered certain rebuttal testimony submitted by BMI

that was also developed directly from the PBS database. However, it is evident that any reliance

oe, I3M,"s conclusions, in the absence of SBSAC's prcscncc to review and to challenge either the

PBS database or the HMI analysis derived therefrom wouM — ur least vis-a-vis $ZSAC — also be

Such prohibitive costs, in relation to SESAC's relatively antan music share cn Ptthilc Arnadcasting, were
another factor in SESAME's decision to settle with NPR-PBS rather than to spend more in litigating the contested issues
than the NPR-PBS license was projected to be worth to SESAC — even if based on a fair and supportable SESAC
music share SESAC's concerns regarding the prohibitive costs of participating in the CARP would have been further
validated. under the Panel's ruling ordering the equal division of costa among the three remaining parties. Were a
relatively small participant like SESAC required to pay an equal sbarc of the costs of the entire proceeding (e,g.,
one tiuarter of the coo& hsLd SERAC litigated its claim rather than settled here), such a rule mould surely deter partiaa
like SBSAC from participation in fttture CARPs.



fundamentally suspect. This is especially so in light of BMI's acknowledged multiple

msnipntstinns of'he PFtS data (to which data SESAC has of course never had access) that are, to

say the least, far front self-cviticiit Ur self-cfle;tuatiag.

Thus, according to MQ's expert, at least the following operations were performed on the

PBS database in order for SMI to massage the data and arrive at its uncross-examined assertions

regarding the SESAC music share on Public Broadcastiag:

- 13M'pparently used I'M data previously provided to ASCAP's 'conomist,Dr. Jaffe, who RMI's expert Dr. Bruce Owen claims
"did not preseat aay testimony on, the respective share music shares
of BMI, ASCAP and SESAC ... though his utideriyirtg data
included information from which it is possible to make this
calculation."'gain, having aot participated in the CARP, 5PSAC
is unaMe to speculate as to how Dr. Jaffe was able to support his
suggestion regarding SESAC's music share upon which the Panel
ultimately based its purported finding in footnote 10 if, as Dr. Qwen
asserts, Dr. Jaffe had not presented any testimony on respective
music shares;

- The PBS database was apparently limited to "PBS National Feed.,"
IIaving not participated in thc CARP, it is not known to SHSAC
what programming the "PBS National Feed" includes or excludes
from the analysis, aad. the extent to which excluded programming
contains performances of music in the SESAC repertory;

- Ybc PM data appttrently included program iofornxation and cue
sheets, which the BMI expert had an opportunity to
comprehensively review, which was then apparently supplemented
by 1992 cue sheet infortnation added &om ASCAP's own sample of
cue sheets, to aoae of which did SESAC have any access;

- The HMI expert, as well as the ASCAP expert, apparently had an
opportunity to fill in music use information where it was missing in
this data, a process into which, obviously, SESAC h"d no input
despite its kaowledge of errors in the PBS cue sheets regarding
SERAC's repertory, and despite SESAC's longstanding problems
with other performing rights organizations in terms of
misidentification of SESAC repertory in their databases. There is

11



no reason to expect that ASCAP or BMI wouM have had any
occasion or ability to fill in missing music use information related
to the SRSAC repertory;

- The BMI expert then apparently utilized. used a 5irther series of
arbitrary manipulations in order to complete his analysis of music
shares, Thus, where cue sheets were missing for some but not all
episodes he apparently assumed equal music usage in missing cues
— an assumption potentiaUy disadvantageous to a small performing
rights organization such as 88SAC with potentially relatively
sporadic music use from program to yrogram„where cue sheets
were missing for all episodes in an entire series he apparently
assuinetl averages froni slnillar type of programaiing — alain, an
assumption potentially disadvantageous to SPSAC whose significant
music might by this means have,:been entirely excluded from a

missinl series, which we believe may in fact have ocnnxed; stud

simihe assumptions were made for missing program types — again
potentially to 555''s disadvantage;

I

- I"inally, BMI's expert then apparently performed yet another

operation on the database of ASCAFs expert who had supposedly
excluded all cues that were purely SBSAC; so that. the BMI expert
allegedly bad to add back into the data SFSAC cues, along with
public domain and music with "unknown" affiliations — wrely an
operation in which SBSAC would have an interest, but for its
absence Rom the proceeding.

All such elaborate operations and insnipihtinns of the data, as the Panel itself noted, %'@'e

I

either vigorously contested — or at least were available to be contested — as atxlbng the oon-

setthng parties who wete present before the CARP. And as the Panel concluded, even as to those

active parties, the record. was left far from clear regarding the validity mi conclusions to be

reached from the data as so manipulated and presented, In SESAC's absence from all of tiiis

recoei~aRing and record-analyzing activity it borders on the absurd to suggest that this contested

record could fairly be heM to support any definitive statement by the Panel regarding SESAC's

music share on Public Broadcasting.



In the end, the Panel also accorded pivotal significance to the pattern of prior settlements

between ASCAP. BMI and PBS, Thus. the Panel reviewed at length (Reyort at Pages 32-34) the

history of fees negotiated by ASCAP and. DMI with PDS from which the Panel considered itse1f

able to find a "consistent division of fees" that the Panel concluded "reflect[edj the parties [sic]

perception of respective music use shares," Once again — and in stark contrast — the state of the

Record before the Panel on this issue, as the Panel itself noted. in its April 8 Order (see Point III„

inPa}, was devoid of any information regarding SERAC's prior confidential settlements with PM,

After BMI changed its methodology and the Bagel determined that it no longer had a need for

evidence as to the "SBSAC rate," the record in the CARP remained devoid. of this crucial piece

of evidence that the Panel considered vital to its deterniinations as to ABCAP and BMI.

DI. The Panel's Purnorted Pindin~ezgrduis SESAC Music Use on Public Broadcastinp Wm
Extraneous and Unnecessary to Its Deterirunation. A~e PaneL Itself YIItimateiv

Recognized

The purported finding regarding SESAC*s share was not only violative of MSAC's rights

to due process and unsupported ni the record, but it was also unnecessary to the Panel's ulomate

determination. The contested issues before the CARP concerned the setting of license fees fear

ASCAP and BMS —, norfor SESAC — because SBSAC had settled its claims with PBS. Indeed,

the Panel'5 ultimate detcrxnination, and its chosen methodology, confirm that there was no need

whatever to comment upon, or to suggest any finding by the Panel regarding, SERAC's share of

music use on Public Broadcasting.

Thus, as SESAC understands its ultimate decision, the Panel's methodology was rather

13



simple. The Panel chose to adopt the Copyright Royalty Tribunal's 1978 determination of the

ASCAP/PBS license fee as the baseline for the "fair market value" of PBS music license fees, It
then adjusted the I&78 fair market. value based on the growth in PM "revenues" (as thc Panel

dered them) between l978 and 1995. 'l'o determine ASCAP's license fee the Panel then adjusted

for what it. found to be the "decline in ASCAP's share of total ASCAP/BMI music usage" by PM.

(Panel Report at 26). Using the ASCAP 1978 fair market value also as the benchmark for BMI,

and awarding to BMI a fee representing "current AQ% AMT share ojratel ASCAPIBMT usage," the

Panel derived SMI's awarded Lac.

In sutn„ for purposes of its ultimate calculation of fees awarded to ASCAP and BM, the
I

Panel neither relied upon — nor was it in any fashion required to determine — SESAC's share of

mus'lc on Public BreadcastlQg,

Significancy, prior to the issuance of its ruling, thc Panel had occasion to focus on the

question oi HESAC's absence from the proceeding, the unavailability of evidence regarding

SESAC's music share on Public Broadcasting, and the question of the confidentiality of the

SESAC/NPR/PBS settlement. The subsequent resolution of the Panel's April 8 Order gives

further support to a coneiusim. that no determination of SESAC's music share on Public

Bruadcaging was required by the Panel in order to resolve the ASCAP and BMZ license fee issues.

(A copy of the April 8 Order is annexed to this Petition as Exhibit A.}

The Panel's April 8 Order reveals that there came a time toward the end of th'CARP

proceeding when the Panel expressed its concern with the state of the record regarding support for

certain of the methodologies proposed for the deters nation of ASCAP and. BMI liccnsc fccs. Thc

Panel recognized that Sh5At; was not participating in the proceeding due to its settlemerit and that

14



there was no evidence before it of the SESAC/PBS settieinent or o "I tjhe 8ESAC rate" in relation

to the "BMIIASCAP relative share of tnusic used by Public B&M4~s«rs," {April 8 Order at 2)

belie panel's coiicein arose because BMI was ai that point in the pi~.e;eding pioposing as oiie

alternative methodologv that its license fee be set at "not less ~ -'8 6% of all the total fees set

for (or voluntarily agreed to be paid to} ASCAP, BMI and SK'&&& by the PBS stations I'emphasis

supplied)." For this reason, the Panel expressed its desire for M~.aa"on regarding the SESAC

settlcmcnt and ordered its production.

In response to the Panel*s Order, and in compliance &itb its agreement to assure that

SESAC have an opportunity to be heard in the event Ã Wv effort to compromise the

confidentiality'he SHSAC/NPR/PBS settlement agreement, P3S notified SESAC of the Paiml's

Order. On April 2"/ SESAC's General Counsel wrote to PBi's ~ counsel stating SESAC's

position regarding the need to preserve the confidentiality of M agreement and emphasizing tlirt

harm to SESAC were the settlement agreement to be revealed or &~ any other prejudicial finding

or ruling made with resp qt to SPSAC in the proceeding:

"Por SESAC's part, another significant factor i'~'ng with ~R-
PBS +as to avoid costly partlcip~rion in tlie C'-~~. Ar the same
time SFSAC swished to avoid being prjeudiced +~ m absence porn
the proceedings'o the extent that revelation of&we serlement rnig/tt
leaf to any prejudicial pndinp ar ruling &At'P™&epact to gEgpC
vvt'th0ut an opportunity for SERAC to participate «or contest such
a ltnding or ru/ing (emphasis supplied)." |",A ~~&pv of SESAC's
April 27 letter is Anr.exed as Exhibit 8)

Although SESAC did, not participate further in the pro~~ing, we are aware that, upon its

further review of these issues, the Panel withdrew it. Cider for production. of the
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SESAC/NPR/PBS settlement agreement. SRSAC was advised at the time that a pivotal factor in

the panel's change of view wss RVT's decision to modify its alternative fee methodology by

entirety elirntnattng SERACfrom the equation. This decisive change of circumstances, elimireting

the need for the Panel to consider or make a determination regarding SESAC's fees or music

share, is confirmed in the Panel's Report (at 12):

"BM initially urged. the Panel to set a license fee for BMI which is

iiot less than 38.6% of the combined fees payable to BMl, ASCAP

and SBSAC but subsequently modified its methodology to reflect a
aim'mum request of42.5% ofallfees payable to BMI and ASCAP,"

(emphasis supplied)

In sum, whether or not the Panel had at one point in time expected that evidence regarding

"the SERAC rate" wouM be critical to its determination, the Pare! c1early chaiiged its mind. In

the end, the Panel never obtained nor hacL before it evidence of the SESAC/NPR/PM settlement,

nor did it further seek to explore to reiationship between the SESAC rate and the BMI/ASCAP

relative share of music used by Public Broadcasters. Accordingly, when the Panel purported to

make a stst~rneat in footnote l0 regarding SESAC's "music share on PBS," its observation in that

regard was both unsupported in ilia record — by the Panel's own prior acknowledgment in the

April 8 Order regarding the complete absence of SERAC evidence — as well as being irrelevant,

unnecessary and. gratuitous to any purpose of the Panel with respect to a determination of the

unsettled disputes between PBS and AKAP-BMI as ultimately defined by the non-".ettliag

claimants ae well as by the Panel itself.



IV. Retention. of the Panel s Purnorted.Pindina Would Be Preiudioial to SESAC and Would
Deter Partial Settlements in Future. CARP Proceedings

Not ordy was Qie Pariel's stateineut in footnote 10 regarding SHSAC's purported share of

music use on Public Broadcasting a violation of SHSAC rights to due process, not only was the

purported finding unsupported in the record, not only was the finding unnecessary, but retention

of the Panel's Qnding would be prejudicial to the substantial interests of SHSAC and to settling

parties in future CARP proceedings.

The purported finding would deprive SESAC, or any settling party, ot the full value of its

settlement. In this proceeding the benefit of SESAC's bargain for NPR-PM was that SESAC

wouM waive its right to join with ASCAP and BM1 in attempting to increase their license fees

from. Prie Broadcasting. Kn return, however„SESAC would be spared the costs and risks nf

litigating its share of license fees — including, of course, the risk and potential harxus Qua cvuld

be caused by any adverse determination on the public record of SESAC's music share on Public

Broadcasting.

lt is notable and ironic that in its Report the Panel itself'yecificaDy addressed and

recognized tile significance and gravity of such potential llr1Qs. Thus, in rcachiog the conchlslon

that both ASCAP and BM had voluntarily subsidized the Public Broadcaster"s rates in prior

settlexnents to the tune of millions of dollars, the Panel specifically found (Report at page Zl) that

BM had subsidized Public Broadcasters, particularly with respect to its 1992 - 1997 setQ ment,

because BMX feared unfavorable music share data would be made pxblic tn other licensees" in

the course of any litigated proceeding. The same observation hulls ti~e with respect ta the

SRSAC settl~ for the 1998 — 200Z period, notwithstanding the presumably unintended assault



by the panel's statement in foomote 10 upon the very same interests of SERAC.

Moreover the prejudice t'ai SRSAC, a far smaller entity than BMI or ASCAP, could be

magnified by any error in the Panel's purported but unnecessary findiiig. Thus, bi tlie context of

the Panel's statement purporting to find "only about one-balf of one percent" SESAC music share

on Public Broadcasting, an error to SESAC's disadvantage of even one-tenth of one percent, would

have as much of an impact. as a percentage of potential license fees, as an error of approximately

eight. to twelve percent, resp'.ctively, with respect to the BMI or ASCAP music share findings. An

error of one percent in the SFSAC share would,be the equivalent of a 200% under'slatetnent of

SESAC's fee entitlement. Similarly, as addressed in Point III, supra, in light of SESAC's

relatively small share of music on Public Broadcasting, the omission or misidentification of any

signiticant SERAC repertory in the PBS database could have a disproportionately significant

impact on the proper calculation of 5ESAC's music use share,

Accordingly, by including in its final Report an unsupported and unexamined fmding

«garding SESAC's purported. tnusic share on Public Broadcasting, the Panel unnecessarily

Dnposei the worst of, all pnssihle renilts. Tt made a specific fmding adverse to SESAC, while at

the same time both negating the value to SRSAC vf its settlement with NPR-PM and also denying

«SESAC the ability to participate in the proceeding for the purpose of contesting the adverse

fmding. Such a "lose-lose" scenario would surely deter other parties from partially settling future

cases for fear of similar prejudice to their interests in connection with any ongoing'CPM'roceeding..



Coadusian

1 or all of tho foregoing reasons, SERAC resyect5dly requests that the Librarian modify

the Panel's Report by deleting the purported ending regarding SEsAC's music use share on public

Broadcastiag in footnote 10 on page 6, so that the pertinent portion of the footnote would. read,

in sum or substance:

"Collectively, ASCAP and BM represent the vast majority of
songwriters, composers and publishers whose copyrighted musical
works are performed by PubHc Broadcasters. f5«'repertory of the
third perfortning rights organization, SESAC, which has entered
into a conjs dential settlewent ofits,claims w'th PBS and ls therefore
no longer a participle'n tfN's proceeding, represents only a small.

percentage qfPBS's music use, lheprecise extent ofwMch ihe Panel
is not here called upon to determine.'ladeed, the itnpressive market
Rare ...."

RespectfuUy submitted.,

August 5, 1998

SHSAC, Inc.

Jge ~y. /2. ka u&~a«(,'enry

R. Kaufman
SESAC, Inc.
421%est 54tIl Street, 4th Ploor
New York, New York 10019
giZ& 586-3450
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In our Order ofApril 6, l998, the Panel stated that Rule 251A6(d) reQects the cstabHshed

principal ofadministrative adjudication that Gnders-of-fact are aSrmatively chargei with s, duty

to adequately develop the administrative record in order to render a decision supported by

substantial evidence The Rule provides that the Panel "may ... caG upon any party for the

production of additional. evidence at arry time."

The parties to this proceedins have proposed three separate 5at rates pursuant to three

distinct methodologies, Two of the three methodologies require the Panel to render a

determination of the ratio ofcurrent ASCAP versus HMI music use by Public.Broadcasters (i.s.,

the percentage of music ourrently used by Public Broadcasters wbich is contained in the ASCAP

repertory versus that percentage which is contained in the BMI repertory), Public Broadcasters

propose to use rates voluntarily nesotiated in the past with ASCAP and BMI as a benchmark for

setting current rates, but, Public 'Broadcasters have adduced no evidence 6'om which the Panel

can apportion rates under this methodology, between ASCAP and BMI. BMl has proposed to

TOTAL P. t';2
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use recent commercial license rates as a benchmark for setting current rates for Public

Broadcasters. However, BM has also urged the Panel to set a rninirnunt r ate for usc ofBM

music by PBS television stations, which is not 1ess the 38,6/o of all the total fees set for (or

voluntarily agreed to be paid to) ASCAP, BMi;, and SESAC by the PBS stations, This minimum

rate request is based upon evidence adduced by BM re6ecting that 38.6A of4rll music used by

PBS stations is contained. in the HMI repertory. But, BML has not adduced any evidence of the

actual rate negotiated between Public Broadcasters and SESAC. Consequently, the Panel can not

use the evidence adduced by BM with respect to its 38.6%6 Jnnimutn rate proposal.

Beyond that evidence already adduced by BMI, neither B1VQ nor ASCAP intend to

stipulate to, or adduce any additional evidence, reHecting their relative share ofPublic

Broadcasters music use . The SBSAC rate, in conjunction with the evidence already adduced by

BhS, constitutes the ordy evidence available to the Panel vtthicb re6ects upon the BMVASCAP

relative shee ofmusic used by Public Broadcasters, Accordingly, the SHSAC rate is potentially

critical to the Panel's ultimate deteimination of rates.

ORDHB,

Pursuant to Rule 251.46(d), the Panel hereby ORDERS Public Broadcasters, by close of

business on April 29, l998, to submit to the Panef a copy of the voluntaJy license agreemen@

'ESAC, a third perfornung rights society. entered into a voluntary license agreement
with Public Broadcasters for the period at issue here, Januaey I, l998 through December 3 1,
2002. Accordingly, they are not a party to this proceeding. See Notice of Settlement fded on
October l, 1997, and 62 FR 63502 (Dec. l, 1997).

" Tr. 3005-06.
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negotiated between Public Broadcasters and SBBAC, including the applicab1e rate terms, &r the

1998 through 2002 period, ar i'o sheer cause why it can, not comply with said Order or why it

should not be required to comply. RepHea &om the performing rights societies, ifany, shall also

be submitted by dose ofbusiness oa April 29, 1998.

So ORDERED, April 8, 1998

Lewis HaR &iffith,
Chaixpereon

S. Gulin,
Pane1ist

Edward Dreyks,
Panelist

D4'd HU8t GCh ZTZ T 83BI IVI I '3 1HH8108 lI 3l'I TW:ST 866T-~T-ddt



HENRY R. KAUFMAN

SENIOR VICE PRESIDENT

GENERAL COUNSEL
April 27, 1998

Via Fax: 212 310 8007
Bruce Rich, Esq.
Weil, Gotshall & Manges, LLP
767 5th Avenue
New York, New York 10153-0119

Re: 96 NCBRA

Dear Bruce:

I am writing to you in connection with the pending CARP proceeding in the above matter amongNPR-PBS, ASCAP and BMI. Specifically, you have advised that the CARP has on its own motionrequested disclosure of the agreement that was arrived at prior to the commencement of the pendingproceeding, settling the matter of license fees between SESAC and NPR-PBS for the five-year period nowunder consideration by the CARP.

As you know, the SESAC/NPR-PBS agreement was specifically denominated as confidential. For its part,SESAC sought such confiidentiality because it did not consider the agreement, entered into for settlementpurposes only, to be determinative of the actual value of the SESAC license or of SESAC's share ofmusical performances in the non-commercial educational broadcasting market. Accordingly, the agreementbetween SESAC and NPR-PBS provided, to the extent possible, that the settlement should not beaffirmatively introduced in the CARP or otherwise become a part of the proceeding.

For SESAC's part, another significant factor in settling with NPR-PBS was to avoid costly participationin the CARP. At the same time SESAC wished to avoid being prejudiced by its absence from theproceedings to the extent that revelation of the settlement might lead to any prejudicial finding or rulingwith respect to SESAC without an opportunity for SESAC to participate in or contest such a finding orruling.

We appreciate your undertaking to notify us of these developments as well as your undertaking to effectuateour prior agreement regarding the confidentiality of the SESAC/NPR-PBS settlement. If, following furtherconsideration by the CARP and the parties, the matter of the production of the SESAC/NPR-PBSagreement remains at issue, then I would appreciate your advising the CARP that SESAC wishes to beheard on this matter, either orally or in writing, prior to any such disclosure.

Best regards.

Very truly yours,

HRK/mwh
enry R. K ifman

SESAC, INC. A 421 WEST 54TH STREET A NEW YORK, NY 10019 A 212-586-3450 A FAX 212-489.5~99
h I I p: / / s e s a c . c o m



CERTIFICATE OF SERVICE

I, Henry R. Kaufman, an attorney, hereby certify that I caused a copy of the foregoing

Petition to Modify Determination of the Panel dated August 5, 1998, Docket No. 96-6 CARP

NCBRA, before the Copyright Arbitration Royalty Panel, United States Copyright Office, Library

of Congress, to be delivered by overnight United Parcel Service (UPS) on this 5th day of August,

1998, to each of the parties listed on the attached service list.

Deponent is over the age of 18 years and not a party to this action.

I further certify under penalty of perjury that the foregoing is true and correct.

Executed on August 5, 1998

Hoary R. Knnfinnn
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